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I.1 FAR 52.252-2 CLAUSES INCORPORATED BY REFERENCE (FEB 1998) 

 

 This contract incorporates one or more clauses by reference, with the same force and 

effect as if they were given in full text.  Upon request, the Contracting Officer will make 

their full text available.  Also, the full text of a clause may be accessed electronically at 

this/these address(es):  

 

 https://www.acquisition.gov/browse/index/far  

 https://www.acquisition.gov/dears  

 http://energy.gov/sites/prod/files/maprod/documents/EDEARMarch142011-OPAM-Policy.pdf  

 

 

I.11 FAR 52.203-14 DISPLAY OF HOTLINE POSTER(S) (NOV 2021); MODIFIED BY 

DEAR 903.1004 

(a) Definition. 

United States, as used in this clause, means the 50 States, the District of Columbia, and 

outlying areas. 

       (b) Display of fraud hotline poster(s). Except as provided in paragraph (c)— 

(1) During contract performance in the United States, the Contractor shall 

prominently display in common work areas within business segments performing 

work under this contract and at contract work sites- 

(i) Any agency fraud hotline poster or Department of Homeland Security (DHS) 

fraud hotline poster identified in paragraph (b)(3) of this clause; and 

(ii) Any DHS fraud hotline poster subsequently identified by the Contracting 

Officer. 

(2) Additionally, if the Contractor maintains a company website as a method of 

providing information to employees, the Contractor shall display an electronic 

version of the poster(s) at the website. 

(3) Any required posters may be obtained as follows: 

DOE Hotline Poster: Obtain from http://energy.gov/ig/downloads/office-inspector-  

general-hotline-poster   

(c) If the Contractor has implemented a business ethics and conduct awareness program, 

including a reporting mechanism, such as a hotline poster, then the Contractor need not 

display any agency fraud hotline posters as required in paragraph (b) of this clause, other 

than any required DHS posters. 

https://www.acquisition.gov/browse/index/far
https://www.acquisition.gov/dears
http://energy.gov/sites/prod/files/maprod/documents/EDEARMarch142011-OPAM-Policy.pdf
http://ig.energy.gov/hotline.htm
http://ig.energy.gov/hotline.htm
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(d) Subcontracts. The Contractor shall include the substance of this clause, including this 

paragraph (d), in all subcontracts that exceed the threshold specified in Federal Acquisition 

Regulation 3.1004(b)(1) on the date of subcontract award, except when the subcontract— 

           (1) Is for the acquisition of a commercial product or commercial service; or 

           (2) Is performed entirely outside the United States. 

 

I.33 52.217-8 OPTION TO EXTEND SERVICES (NOV 1999) 

The Government may require continued performance of any services within the limits 

and at the rates specified in the contract. These rates may be adjusted only as a result of 

revisions to prevailing labor rates provided by the Secretary of Labor. The option 

provision may be exercised more than once, but the total extension of performance 

hereunder shall not exceed 6 months. The Contracting Officer may exercise the option by 

written notice to the Contractor within 30 calendar days of contract expiration. 

 

I.34 52.217-9 OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000) 

 (a) The Government may extend the term of this contract by written notice to the  

  Contractor within 180 days of the expiration of the base contract; provided that the  

 Government gives the Contractor a preliminary written notice of its intent to extend at  

 least 12 months before the contract expires.  The preliminary notice does not commit the  

 Government to an extension. 

 

 (b) If the Government exercises this option, the extended contract shall be considered to  

 include this option clause. 

 

 (c) The total duration of this contract, including the exercise of any options under this  

 clause, shall not exceed 10 years. 

 

 

I.41 52.222-2 PAYMENT FOR OVERTIME PREMIUMS (JUL 1990) 

 

(a) The use of overtime is authorized under this contract if the overtime premium does 

not exceed [*] or the overtime premium is paid for work –  

 

  (1) Necessary to cope with emergencies such as those resulting from accidents, 

natural disasters, breakdowns of production equipment, or occasional 

production bottlenecks of a sporadic nature; 

 

https://www.acquisition.gov/far/3.1004#FAR_3_1004
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  (2) By indirect-labor employees such as those performing duties in connection 

with administration, protection, transportation, maintenance, standby plant 

protection, operation of utilities, or accounting; 

 

  (3) To perform tests, industrial processes, laboratory procedures, loading or 

unloading of transportation conveyances, and operations in flight or afloat 

that are continuous in nature and cannot reasonably be interrupted or 

completed otherwise; or 

 

  (4) That will result in lower overall costs to the Government. 

 

 (b) Any request for estimated overtime premiums that exceeds the amount specified 

above shall include all estimated overtime for contract completion and shall –  

 

  (1) Identify the work unit; e.g., department or section in which the requested 

overtime will be used, together with present workload, staffing, and other 

data of the affected unit sufficient to permit the Contracting Officer to 

evaluate the necessity for the overtime; 

 

  (2) Demonstrate the effect that denial of the request will have on the contract 

delivery or performance schedule; 

 

  (3) Identify the extent to which approval of overtime would affect the 

performance or payments in connection with other Government contracts, 

together with identification of each affected contract; and 

 

  (4) Provide reasons why the required work cannot be performed by using 

multishift operations or by employing additional personnel. 

 

  * Overtime premium established annually by modification. 

 

 

I.69 FAR 52.223-3 HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL 

SAFETY DATA (FEB 2021) ALTERNATE I (JUL 1995) 

     Material (If none, insert None) Identification No. 

___________________  ____________________ 

____________________  ____________________ 

____________________  ____________________  

(a) "Hazardous material," as used in this clause, includes any material defined as hazardous 

under the latest version of Federal Standard No.313 (including revisions adopted during the 

term of the contract). 
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(b) The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to 

be delivered under this contract. The hazardous material shall be properly identified and 

include any applicable identification number, such as National Stock Number or Special Item 

Number. This information shall also be included on the Material Safety Data Sheet submitted 

under this contract. 

(c) This list must be updated during performance of the contract whenever the Contractor 

determines that any other material to be delivered under this contract is hazardous. 

(d) The apparently successful offeror agrees to submit, for each item as required prior to 

award, a Material Safety Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) and 

the latest version of Federal Standard No.313, for all hazardous material identified in 

paragraph (b) of this clause. Data shall be submitted in accordance with Federal Standard 

No.313, whether or not the apparently successful offeror is the actual manufacturer of these 

items. Failure to submit the Material Safety Data Sheet prior to award may result in the 

apparently successful offeror being considered nonresponsible and ineligible for award. 

(e) If, after award, there is a change in the composition of the item(s) or a revision to Federal 

Standard No.313, which renders incomplete or inaccurate the data submitted under paragraph 

(d) of this clause, the Contractor shall promptly notify the Contracting Officer and resubmit 

the data. 

(f) Neither the requirements of this clause nor any act or failure to act by the Government shall 

relieve the Contractor of any responsibility or liability for the safety of Government, 

Contractor, or subcontractor personnel or property. 

(g) Nothing contained in this clause shall relieve the Contractor from complying with 

applicable Federal, State, and local laws, codes, ordinances, and regulations (including the 

obtaining of licenses and permits) in connection with hazardous material. 

(h) The Government’s rights in data furnished under this contract with respect to hazardous 

material are as follows: 

(1) To use, duplicate and disclose any data to which this clause is applicable. The 

purposes of this right are to- 

(i) Apprise personnel of the hazards to which they may be exposed in using, 

handling, packaging, transporting, or disposing of hazardous materials; 

                (ii) Obtain medical treatment for those affected by the material; and 

(iii) Have others use, duplicate, and disclose the data for the Government for these 

purposes. 
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(2) To use, duplicate, and disclose data furnished under this clause, in accordance with 

paragraph (h)(1) of this clause, in precedence over any other clause of this contract 

providing for rights in data. 

(3) The Government is not precluded from using similar or identical data acquired from 

other sources. 

(i) Except as provided in paragraph (i)(2), the Contractor shall prepare and submit a 

sufficient number of Material Safety Data Sheets (MSDS's), meeting the requirements of 29 

CFR1910.1200(g) and the latest version of Federal Standard No.313, for all hazardous 

materials identified in paragraph (b) of this clause. 

(1) For items shipped to consignees, the Contractor shall include a copy of the MSDS's 

with the packing list or other suitable shipping document which accompanies each 

shipment. Alternatively, the Contractor is permitted to transmit MSDS's to consignees in 

advance of receipt of shipments by consignees, if authorized in writing by the 

Contracting Officer. 

(2) For items shipped to consignees identified by mailing address as agency depots, 

distribution centers or customer supply centers, the Contractor shall provide one copy of 

the MSDS's in or on each shipping container. If affixed to the outside of each container, 

the MSDS's must be placed in a weather resistant envelope. 

 

I.90 FAR 52.227-23 RIGHTS TO PROPOSAL DATA (TECHNICAL) (JUN 1987) 

 

 Except for data contained on pages TBD, it is agreed that as a condition of award of this 

contract and notwithstanding the conditions of any notice appearing thereon, the 

Government shall have unlimited rights (as defined in the “Rights in Data—General” 

clause contained in this contract) in and to the technical data contained in the proposal 

dated TBD, upon which this contract is based. 

 

 

I.111 FAR 52.249-6 TERMINATION (COST REIMBURSEMENT) (MAY 2004)) 

 

 (a) The Government may terminate performance of work under this contract in whole 

or, from time to time, in part, if- 

 

  (1) The Contracting Officer determines that a termination is in the 

Government’s interest; or  

 

  (2) The Contractor defaults in performing this contract and fails to cure the 

default within 10 days (unless extended by the Contracting Officer) after 

receiving a notice specifying the default.  “Default” includes failure to 

make progress in the work so as to endanger performance.  
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 (b) The Contracting Officer shall terminate by delivering to the Contractor a Notice of 

Termination specifying whether termination is for default of the Contractor or for 

convenience of the Government, the extent of termination, and the effective date.  

If, after termination for default, it is determined that the Contractor was not in 

default or that the Contractor’s failure to perform or to make progress in 

performance is due to causes beyond the control and without the fault or negligence 

of the Contractor as set forth in the Excusable Delays clause, the rights and 

obligations of the parties will be the same as if the termination was for the 

convenience of the Government.  

 

 (c) After receipt of a Notice of Termination, and except as directed by the Contracting 

Officer, the Contractor shall immediately proceed with the following obligations, 

regardless of any delay in determining or adjusting any amounts due under this 

clause:  

 

  (1) Stop work as specified in the notice.  

 

  (2) Place no further subcontracts or orders (referred to as subcontracts in this 

clause), except as necessary to complete the continued portion of the 

contract.  

 

  (3) Terminate all subcontracts to the extent they relate to the work terminated.  

 

  (4) Assign to the Government, as directed by the Contracting Officer, all right, 

title, and interest of the Contractor under the subcontracts terminated, in 

which case the Government shall have the right to settle or to pay any 

termination settlement proposal arising out of those terminations.  

 

  (5) With approval or ratification to the extent required by the Contracting 

Officer, settle all outstanding liabilities and termination settlement proposals 

arising from the termination of subcontracts, the cost of which would be 

reimbursable in whole or in part, under this contract; approval or ratification 

will be final for purposes of this clause. 

 

  (6) Transfer title (if not already transferred) and as directed by the Contracting 

Officer, deliver to the Government-  

 

   (i) The fabricated or unfabricated parts, work in process, completed 

work, supplies, and other material produced or acquired for the work 

terminated;  

 

   (ii) The completed or partially completed plans, drawings, information, 

and other property that, if the contract had been completed, would be 

required to be furnished to the Government; and  
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   (iii) The jigs, dies, fixtures, and other special tools and tooling acquired 

or manufactured for this contract, the cost of which the Contractor 

has been or will be reimbursed under this contract.  

 

  (7) Complete performance of the work not terminated.  

 

  (8) Take any action that may be necessary, or that the Contracting Officer may 

direct, for the protection and preservation of the property related to this 

contract that is in the possession of the Contractor and in which the 

Government has or may acquire an interest.  

 

  (9) Use its best efforts to sell, as directed or authorized by the Contracting 

Officer, any property of the types referred to in paragraph (c)(6) of this 

clause; provided, however, that the Contractor (i) is not required to extend 

credit to any purchaser and (ii) may acquire the property under the 

conditions prescribed by, and at prices approved by, the Contracting Officer.  

The proceeds of any transfer or disposition will be applied to reduce any 

payments to be made by the Government under this contract, credited to the 

price or cost of the work, or paid in any other manner directed by the 

Contracting Officer.  

 

 (d) The Contractor shall submit complete termination inventory schedules no later than 

120 days from the effective date of termination, unless extended in writing by the 

Contracting Officer upon written request of the Contractor within this 120-day 

period.  

 

 (e) After expiration of the plant clearance period as defined in Subpart 49.001 of the 

Federal Acquisition Regulation, the Contractor may submit to the Contracting 

Officer a list, certified as to quantity and quality, of termination inventory not 

previously disposed of, excluding items authorized for disposition by the 

Contracting Officer.  The Contractor may request the Government to remove those 

items or enter into an agreement for their storage. Within 15 days, the Government 

will accept the items and remove them or enter into a storage agreement.  The 

Contracting Officer may verify the list upon removal of the items, or if stored, 

within 45 days from submission of the list, and shall correct the list, as necessary, 

before final settlement.  

 

 (f) After termination, the Contractor shall submit a final termination settlement 

proposal to the Contracting Officer in the form and with the certification prescribed 

by the Contracting Officer.  The Contractor shall submit the proposal promptly, but 

no later than 1 year from the effective date of termination, unless extended in 

writing by the Contracting Officer upon written request of the Contractor within 

this 1-year period.  However, if the Contracting Officer determines that the facts 

justify it, a termination settlement proposal may be received and acted on after 1 

year or any extension.  If the Contractor fails to submit the proposal within the time 

allowed, the Contracting Officer may determine, on the basis of information 
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available, the amount, if any, due the Contractor because of the termination and 

shall pay the amount determined.  

 

 (g) Subject to paragraph (f) of this clause, the Contractor and the Contracting Officer 

may agree on the whole or any part of the amount to be paid (including an 

allowance for fee) because of the termination.  The contract shall be amended, and 

the Contractor paid the agreed amount.  

 

 (h) If the Contractor and the Contracting Officer fail to agree in whole or in part on the 

amount of costs and/or fee to be paid because of the termination of work, the 

Contracting Officer shall determine, on the basis of information available, the 

amount, if any, due the Contractor, and shall pay that amount, which shall include 

the following:  

 

  (1) All costs reimbursable under this contract, not previously paid, for the 

performance of this contract before the effective date of the termination, and 

those costs that may continue for a reasonable time with the approval of or 

as directed by the Contracting Officer; however, the Contractor shall 

discontinue those costs as rapidly as practicable. 

 

  (2) The cost of settling and paying termination settlement proposals under 

terminated subcontracts that are properly chargeable to the terminated 

portion of the contract if not included in paragraph (h)(1) of this clause.  

 

  (3) The reasonable costs of settlement of the work terminated, including-  

 

   (i) Accounting, legal, clerical, and other expenses reasonably necessary 

for the preparation of termination settlement proposals and 

supporting data;  

 

   (ii) The termination and settlement of subcontracts (excluding the 

amounts of such settlements); and  

 

   (iii) Storage, transportation, and other costs incurred, reasonably 

necessary for the preservation, protection, or disposition of the 

termination inventory.  If the termination is for default, no amounts 

for the preparation of the Contractor’s termination settlement 

proposal may be included.  

 

  (4) A portion of the fee payable under the contract, determined as follows:  

 

   (i) If the contract is terminated for the convenience of the Government, 

the settlement shall include a percentage of the fee equal to the 

percentage of completion of work contemplated under the contract, 

but excluding subcontract effort included in subcontractors’ 

termination proposals, less previous payments for fee.  
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   (ii) If the contract is terminated for default, the total fee payable shall be 

such proportionate part of the fee as the total number of articles (or 

amount of services) delivered to and accepted by the Government is 

to the total number of articles (or amount of services) of a like kind 

required by the contract.  

 

  (5) If the settlement includes only fee, it will be determined under paragraph 

(h)(4) of this clause.  

 

   (i) The cost principles and procedures in Part 31 of the Federal 

Acquisition Regulation in effect on the date of this contract, shall 

govern all costs claimed, agreed to, or determined under this clause.  

 

 (j) The Contractor shall have the right of appeal, under the Disputes clause, from any 

determination made by the Contracting Officer under paragraph (f), (h), or (l) of 

this clause, except that if the Contractor failed to submit the termination settlement 

proposal within the time provided in paragraph (f) and failed to request a time 

extension, there is no right of appeal.  If the Contracting Officer has made a 

determination of the amount due under paragraph (f), (h) or (l) of this clause, the 

Government shall pay the Contractor-  

 

  (1) The amount determined by the Contracting Officer if there is no right of 

appeal or if no timely appeal has been taken; or  

 

  (2) The amount finally determined on an appeal.  

 

 (k) In arriving at the amount due the Contractor under this clause, there shall be 

deducted-  

 

  (1) All unliquidated advance or other payments to the Contractor, under the 

terminated portion of this contract;  

 

  (2) Any claim which the Government has against the Contractor under this 

contract; and  

 

  (3) The agreed price for, or the proceeds of sale of materials, supplies, or other 

things acquired by the Contractor or sold under this clause and not 

recovered by or credited to the Government.  

 

 (l) The Contractor and Contracting Officer must agree to any equitable adjustment in 

fee for the continued portion of the contract when there is a partial termination.  

The Contracting Officer shall amend the contract to reflect the agreement.  

 

 (m) (1) The Government may, under the terms and conditions it prescribes, make 

partial payments and payments against costs incurred by the Contractor for 
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the terminated portion of the contract, if the Contracting Officer believes the 

total of these payments will not exceed the amount to which the Contractor 

will be entitled.  

 

  (2) If the total payments exceed the amount finally determined to be due, the 

Contractor shall repay the excess to the Government upon demand, together 

with interest computed at the rate established by the Secretary of the 

Treasury under 50 U.S.C. App. 1215(b)(2).  Interest shall be computed for 

the period from the date the excess payment is received by the Contractor to 

the date the excess is repaid.  Interest shall not be charged on any excess 

payment due to a reduction in the Contractor’s termination settlement 

proposal because of retention or other disposition of termination inventory 

until 10 days after the date of the retention or disposition, or a later date 

determined by the Contracting Officer because of the circumstances.  

 

 (n) The provisions of this clause relating to fee are inapplicable if this contract does not 

include a fee.  

 

 

I.115 FAR 52.252-6 AUTHORIZED DEVIATIONS IN CLAUSES (NOV 2020) 

 

(a) The use in this solicitation or contract of any Federal Acquisition Regulation (48 CFR 

Chapter 1) clause with an authorized deviation is indicated by the addition of 

"(DEVIATION)" after the date of the clause. 

(b) The use in this solicitation or contract of any Department of Energy Regulation (48 

CFR 9) clause with an authorized deviation is indicated by the addition of 

"(DEVIATION)" after the name of the regulation. 

 

I.122 DEAR 952.209-72 ORGANIZATIONAL CONFLICTS OF INTEREST (AUG 2009) 

ALTERNATE I (FEB 2011) 

 

(a) Purpose.  The purpose of this clause is to ensure that the Contractor (1) is not biased 

because of its financial, contractual, organizational, or other interests which relate to 

the work under this contract, and (2) does not obtain any unfair competitive 

advantage over other parties by virtue of its performance of this contract. 

 

(b) Scope.  The restrictions described herein shall apply to performance or participation 

by the Contractor and any of its affiliates or their successors in interest (hereinafter 

collectively referred to as “Contractor”) in the activities covered by this clause as a 

prime Contractor, subcontractor, cosponsor, joint venturer, consultant, or in any 

similar capacity. For the purpose of this clause, affiliation occurs when a business 

concern is controlled by or has the power to control another or when a third party has 

the power to control both. 
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(1) Use of Contractor’s Work Product. 

 

(i) The Contractor shall be ineligible to participate in any capacity in 

Department contracts, subcontracts, or proposals therefore (solicited 

and unsolicited) which stem directly from the Contractor’s 

performance of work under this contract for a period of three (3) 

years after the completion of this contract.  Furthermore, unless so 

directed in writing by the Contracting Officer, the Contractor shall 

not perform any advisory and assistance services work under this 

contract on any of its products or services or the products or services 

of another firm if the Contractor is or has been substantially involved 

in their development or marketing.  Nothing in this subparagraph 

shall preclude the Contractor from competing for follow-on contracts 

for advisory and assistance services. 

 

   (ii) If, under this contract, the Contractor prepares a complete or 

essentially complete statement of work or specifications to be used 

in competitive acquisitions, the Contractor shall be ineligible to 

perform or participate in any capacity in any contractual effort which 

is based on such statement of work or specifications.  The 

Contractor shall not incorporate its products or services in such 

statement of work or specifications unless so directed in writing by 

the Contracting Officer, in which case the restriction in this 

subparagraph shall not apply. 

 

   (iii) Nothing in this paragraph shall preclude the Contractor from offering 

or selling its standard and commercial items to the Government. 

 

  (2) Access to and use of information.  

 

   (i) If the Contractor, in the performance of this contract, obtains access 

to information, such as Department plans, policies, reports, studies, 

financial plans, internal data protected by the Privacy Act of 1974 (5 

U.S.C. 552a), or data which has not been released or otherwise made 

available to the public, the Contractor agrees that without prior 

written approval of the Contracting Officer it shall not- 

 

    (A) Use such information for any private purpose unless the 

information has been released or otherwise made available to 

the public; 

 

    (B) Compete for work for the Department based on such 

information for a period of six (6) months after either the 

completion of this contract or until such information is 

released or otherwise made available to the public, whichever 

is first; 
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    (C) Submit an unsolicited proposal to the Government which is 

based on such information until one year after such 

information is released or otherwise made available to the 

public; and 

 

    (D) Release such information unless such information has 

previously been released or otherwise made available to the 

public by the Department. 

 

   (ii) In addition, the Contractor agrees that to the extent it receives or is 

given access to proprietary data, data protected by the Privacy Act of 

1974 (5 U.S.C. 552a), or other confidential or privileged technical, 

business, or financial information under this contract, it shall treat 

such information in accordance with any restrictions imposed on 

such information. 

 

   (iii) The Contractor may use technical data it first produces under this 

contract for its private purposes consistent with paragraphs (b)(2)(i) 

(A) and (D) of this clause and the patent, rights in data, and security 

provisions of this contract.  

 

 (c) Disclosure after award. 

 

(1) The Contractor agrees that, if changes, including additions, to the facts 

disclosed by it prior to award of this contract, occur during the performance of 

this contract, it shall make an immediate and full disclosure of such changes in 

writing to the Contracting Officer.  Such disclosure may include a description 

of any action which the Contractor has taken or proposes to take to avoid, 

neutralize, or mitigate any resulting conflict of interest.  The Department may, 

however, terminate the contract for convenience if it deems such termination to 

be in the best interest of the Government. 

 

(2) In the event that the Contractor was aware of facts required to be disclosed or 

the existence of an actual or potential organizational conflict of interest and did 

not disclose such facts or such conflict of interest to the Contracting Officer, 

DOE may terminate this contract for default. 

 

 (d) Remedies.  For breach of any of the above restrictions or for nondisclosure or 

misrepresentation of any facts required to be disclosed concerning this contract, 

including the existence of an actual or potential organizational conflict of interest at 

the time of or after award, the Government may terminate the contract for default, 

disqualify the Contractor from subsequent related contractual efforts, and pursue 

such other remedies as may be permitted by law or this contract. 
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 (e) Waiver.  Requests for waiver under this clause shall be directed in writing to the 

Contracting Officer and shall include a full description of the requested waiver and 

the reasons in support thereof. If it is determined to be in the best interests of the 

Government, the Contracting Officer may grant such a waiver in writing. 

 

 (f) Subcontracts.  

 

(1) The Contractor shall include a clause, substantially similar to this clause, 

including this paragraph (f), in subcontracts expected to exceed the simplified 

acquisition threshold determined in accordance with 48 CFR part 13 and 

involving the performance of advisory and assistance services as that term is 

defined at 48 CFR 2.101.  The terms ‘‘contract,” “Contractor,” and 

“Contracting Officer” shall be appropriately modified to preserve the 

Government’s rights. 

 

(2) Prior to the award under this contract of any such subcontracts for advisory and 

assistance services, the Contractor shall obtain from the proposed subcontractor 

or consultant the disclosure required by 48 CFR 909.507-1 and shall determine 

in writing whether the interests disclosed present an actual or significant 

potential for an organizational conflict of interest.  Where an actual or 

significant potential organizational conflict of interest is identified, the 

Contractor shall take actions to avoid, neutralize, or mitigate the organizational 

conflict to the satisfaction of the Contractor.  If the conflict cannot be avoided 

or neutralized, the Contractor must obtain the approval of the DOE Contracting 

Officer prior to entering into the subcontract. 

 

 

I.123 DEAR 952.215-70 KEY PERSONNEL (DEC 2000)  

 

(a) The personnel listed in Section J, Attachment G, are considered essential to the work 

being performed under this contract.  Before removing, replacing, or diverting any of 

the listed or specified personnel, the Contractor must: 

 

(1) Notify the Contracting Officer reasonably in advance; (2) submit justification  

(including proposed substitutions) in sufficient detail to permit evaluation of the 

impact on this contract; and (3) obtain the Contracting Officer’s written 

approval. Notwithstanding the foregoing, if the Contractor deems immediate 

removal or suspension of any member of its management team is necessary to 

fulfill its obligation to maintain satisfactory standards of employee competency, 

conduct, and integrity under the clause at 48 CFR 970.5203-3, Contractor’s 

Organization, the Contractor may remove or suspend such person at once, 

although the Contractor must notify Contracting Officer prior to or concurrently 

with such action.  

 

(b) The list of personnel may, with the consent of the contracting parties, be amended 

from time to time during the course of the contract to add or delete personnel. 
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I.134 DEAR 970.5204-3 ACCESS TO AND OWNERSHIP OF RECORDS (OCT 2014) 

(DEVIATION MAY 2015) 

 

 (a) Government-owned records.  Except as provided in paragraph (b) of this clause, all 

records acquired or generated by the Contractor in its performance of this contract, 

including records series described within the contract as Privacy Act systems of 

records shall be the property of the Government and shall be maintained in 

accordance with 36 Code of Federal Regulations (CFR), Chapter XII, -- Subchapter 

B, “Records Management.”  The contractor shall ensure records classified as 

Privacy Act system of records are maintained in accordance with FAR 52.224-2 

“Privacy Act.”  

 

 (b) Contractor-owned records.  The following records are considered the property of 

the Contractor and are not within the scope of paragraph (a) of this clause.   

 

  (1) Employment-related records (such as worker’s compensation files; 

employee relations records, records on salary and employee benefits; drug 

testing records, labor negotiation records; records on ethics, employee 

concerns; records generated during the course of responding to allegations 

of research misconduct; records generated during other employee related 

investigations conducted under an expectation of confidentiality; employee 

assistance program records; and personnel and medical/health-related 

records and similar files), and non-employee patient medical/health-related 

records, except those records described by the contract as being operated 

and maintained by the Contractor in Privacy Act systems of records. 

 

  (2) Confidential contractor financial information, internal corporate governance 

records and correspondence between the Contractor and other segments of 

the Contractor located away from the DOE facility (i.e., the Contractor’s 

corporate headquarters);  

 

  (3) Records relating to any procurement action by the Contractor, except for 

records that under 48 CFR 970.5232-3 are described as the property of the 

Government; and  

 

  (4) Legal records, including legal opinions, litigation files, and documents 

covered by the attorney-client and attorney work product privileges; and  

 

  (5) The following categories of records maintained pursuant to the technology 

transfer clause of this contract:  

 

   (i) Executed license agreements, including exhibits or appendices 

containing information on royalties, royalty rates, other financial 



Request for Proposal No. 89243523RCR000002 

Section I, Page I-15 

 

information, or commercialization plans, and all related documents, 

notes and correspondence.  

 

   (ii) The Contractor’s protected Cooperative Research and Development 

Agreement (CRADA) information and appendices to a CRADA that 

contain licensing terms and conditions, or royalty or royalty rate 

information.  

 

   (iii) Patent, copyright, mask work, and trademark application files and 

related contractor invention disclosures, documents and 

correspondence, where the Contractor has elected rights or has 

permission to assert rights and has not relinquished such rights or 

turned such rights over to the Government.  

 

 (c) Contract completion or termination.  Upon contract completion or termination, the 

Contractor shall ensure final disposition of all Government-owned records to a 

Federal Record Center, the National Archives and Records Administration, to a 

successor contractor, its designee, or other destinations, as directed by the 

Contracting Officer.   

 

 (d) Inspection, copying, and audit of records.  All records acquired or generated by the 

Contractor under this contract in the possession of the Contractor, including those 

described at paragraph (b) of this clause, shall be subject to inspection, copying, and 

audit by the Government or its designees at all reasonable times, and the Contractor 

shall afford the Government or its designees reasonable facilities for such 

inspection, copying, and audit; provided, however, that upon request by the 

Contracting Officer, the Contractor shall deliver such records to a location specified 

by the Contracting Officer for inspection, copying, and audit.  The Government or 

its designees shall use such records in accordance with applicable federal laws 

(including the Privacy Act), as appropriate.  

 

 (e) Applicability.  This clause applies to all records created, received and maintained 

by the Contractor without regard to the date or origination of such records including 

all records acquired from a predecessor contractor. 

 

 (f) Records maintenance and retention.  Contractor shall create, maintain, safeguard, 

and disposition records in accordance with 36 Code of Federal Regulations (CFR), 

Chapter XII, -- Subchapter B, “Records Management” and the National Archives 

and Records Administration (NARA)-approved Records Disposition Schedules.  

Records retention standards are applicable for all classes of records, whether or not 

the records are owned by the Government or the Contractor.  The Government may 

waive application of the NARA-approved Records Disposition Schedules, if, upon 

termination or completion of the contract, the Government exercises its right under 

paragraph (c) of this clause to obtain copies of records described in paragraph (b) 

and delivery of records in paragraph (a) of this clause.   
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 (g) Subcontracts.   

 

  (1) The Contractor shall include the requirements of this clause in all subcontracts 

that contain the Radiation Protection and Nuclear Criticality clause at 

952.223-72, or whenever an on-site subcontract scope of work (i) could result 

in potential exposure to: A) radioactive materials; B) beryllium; or C) asbestos 

or (ii) involves a risk associated with chronic or acute exposure to toxic 

chemicals or substances or other hazardous materials that can cause adverse 

health impacts, in accordance with 10 CFR part 851.  In determining its flow-

down responsibilities, the Contractor shall include the requirements of this 

clause in all on-site subcontracts where the scope of work is performed in: (A) 

Radiological Areas and/or Radioactive Materials Areas (as defined at 10 CFR 

835.2); (B) areas where beryllium concentrations exceed or can reasonably be 

expected to exceed action levels specified in 10 CFR 850; (C) an Asbestos 

Regulated area (as defined at 29 CFR 1926.1101 or 29 CFR 1910.1001); or 

(D) a workplace where hazard prevention and abatement processes are 

implemented in compliance with 10 CFR 851.21 to specifically control 

potential exposure to toxic chemicals or substances or other hazardous 

materials that can cause long term health impacts. 

 

  (2) The Contractor may elect to take on the obligations of the provisions of this 

clause in lieu of the subcontractor and maintain records that would otherwise 

be maintained by the subcontractor.   

 

 

I.137 DEAR 970.5215-1 TOTAL AVAILABLE FEE: BASE FEE AMOUNT AND 

PERFORMANCE FEE AMOUNT (DEC 2000), ALTERNATE II (DEC 2000), 

ALTERNATE IV (DEC 2000) 

 

 (a) Total available fee.  Total available fee, consisting of a base fee amount (which 

may be zero) and a performance fee amount (consisting of an incentive fee 

component for objective performance requirements, an award fee component for 

subjective performance requirements, or both) determined in accordance with the 

provisions of this clause, is available for payment in accordance with the clause of 

this contract entitled, “Payments and advances.”  

 

 (b) Fee Negotiations.  Prior to the beginning of each fiscal year under this contract, or 

other appropriate period as mutually agreed upon and, if exceeding one year, 

approved by the Senior Procurement Executive, or designee, the Contracting 

Officer and Contractor shall enter into negotiation of the requirements for the year 

or appropriate period, including the evaluation areas and individual requirements 

subject to incentives, the total available fee, and the allocation of fee.  The 

Contracting Officer shall modify this contract at the conclusion of each negotiation 

to reflect the negotiated requirements, evaluation areas and individual requirements 

subject to incentives, the total available fee, and the allocation of fee.  In the event 

the parties fail to agree on the requirements, the evaluation areas and individual 
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requirements subject to incentives, the total available fee, or the allocation of fee, a 

unilateral determination will be made by the Contracting Officer.  The total 

available fee amount shall be allocated to a twelve month cycle composed of one or 

more evaluation periods, or such longer period as may be mutually agreed to 

between the parties and approved by the Senior Procurement Executive, or 

designee.  

 

 (c) Determination of Total Available Fee Amount Earned. 

 

  (1) The Government shall, at the conclusion of each specified evaluation period, 

evaluate the Contractor’s performance of all requirements, including 

performance based incentives completed during the period, and determine 

the total available fee amount earned.  At the Contracting Officer’s 

discretion, evaluation of incentivized performance may occur at the 

scheduled completion of specific incentivized requirements.  

 

  (2) The DOE Operations/Field Office Manager, or designee, will be the Deputy 

Director for the Office of Petroleum Reserves in the Office of 

Cybersecurity, Energy Security, and Emergency Response. The Contractor 

agrees that the determination as to the total available fee earned is a 

unilateral determination made by the DOE Operations/Field Office 

Manager, or designee.  

 

  (3) The evaluation of Contractor performance shall be in accordance with the 

Performance Evaluation and Measurement Plan(s) described in 

subparagraph (d) of this clause unless otherwise set forth in the contract.  

The Contractor shall be promptly advised in writing of the fee 

determination, and the basis of the fee determination.  In the event that the 

Contractor’s performance is considered to be less than the level of 

performance set forth in the Statement of Work, as amended to include the 

current Work Authorization Directive or similar document, for any contract 

requirement, it will be considered by the DOE Operations/Field Office 

Manager, or designee, who may at his/her discretion adjust the fee 

determination to reflect such performance.  Any such adjustment shall be in 

accordance with the clause entitled, “Conditional Payment of Fee, Profit, 

and Other Incentives-Facility Management Contracts” if contained in the 

contract.  

 

  (4) Award fee not earned during the evaluation period shall not be allocated to 

future evaluation periods.  

 

 (d) Performance Evaluation and Measurement Plan(s).  To the extent not set forth 

elsewhere in the contract:  

 

  (1) The Government shall establish a Performance Evaluation and Measurement 

Plan(s) upon which the determination of the total available fee amount 
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earned shall be based.  The Performance Evaluation and Measurement 

Plan(s) will address all of the requirements of contract performance 

specified in the contract directly or by reference.  A copy of the 

Performance Evaluation and Measurement Plan(s) shall be provided to the 

Contractor-  

 

   (i) Prior to the start of an evaluation period if the requirements, 

evaluation areas, specific incentives, amount of fee, and allocation of 

fee to such evaluation areas and specific incentives have been 

mutually agreed to by the parties; or  

 

   (ii) Not later than thirty days prior to the scheduled start date of the 

evaluation period, if the requirements, evaluation areas, specific 

incentives, amount of fee, and allocation of fee to such evaluation 

areas and specific incentives have been unilaterally established by 

the Contracting Officer.  

 

  (2) The Performance Evaluation and Measurement Plan(s) will set forth the 

criteria upon which the Contractor will be evaluated relating to any 

technical, schedule, management, and/or cost objectives selected for 

evaluation.  Such criteria should be objective but may also include 

subjective criteria.  The Plan(s) shall also set forth the method by which the 

total available fee amount will be allocated and the amount earned 

determined.  

 

  (3) The Performance Evaluation and Measurement Plan(s) may, consistent with 

the contract statement of work, be revised during the period of performance. 

The Contracting Officer shall notify the contractor-  

 

   (i) Of such unilateral changes at least ninety calendar days prior to the 

end of the affected evaluation period and at least thirty calendar days 

prior to the effective date of the change;  

 

   (ii) Of such bilateral changes at least sixty calendar days prior to the end 

of the affected evaluation period; or  

 

   (iii) If such change, whether unilateral or bilateral, is urgent and high 

priority, at least thirty calendar days prior to the end of the 

evaluation period.  

 

 (e) Schedule for total available fee amount earned determinations.  The DOE 

Operations/Field Office Manager, or designee, shall issue the final total available 

fee amount earned determination in accordance with the schedule set forth in the 

Performance Evaluation and Measurement Plan(s); or as otherwise set forth in this 

contract. However, a determination must be made within sixty calendar days after 

the receipt by the Contracting Officer of the Contractor’s self-assessment, if one is 



Request for Proposal No. 89243523RCR000002 

Section I, Page I-19 

 

required or permitted by paragraph (f) of this clause, or seventy calendar days after 

the end of the evaluation period, whichever is later, or a longer period if the 

Contractor and Contracting Officer agree.  If the Contracting Officer evaluates the 

Contractor’s performance of specific requirements on their completion, the payment 

of any earned fee amount must be made within seventy calendar days (or such other 

time period as mutually agreed to between the Contracting Officer and the 

Contractor) after such completion.  If the determination is delayed beyond that 

date, the Contractor shall be entitled to interest on the determined total available fee 

amount earned at the rate established by the Secretary of the Treasury under section 

12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) that is in effect on the 

payment date.  This rate is referred to as the “Renegotiation Board Interest Rate,” 

and is published in the Federal Register semiannually on or about January 1 and 

July 1.  The interest on any late total available fee amount earned determination 

will accrue daily and be compounded in 30-day increments inclusive from the first 

day after the schedule determination date through the actual date the determination 

is issued.  That is, interest accrued at the end of any 30-day period will be added to 

the determined amount of fee earned and be subject to interest if not paid in the 

succeeding 30-day period. 

 

 (f) Contractor self-assessment.  Following each evaluation period, the Contractor may 

submit a self-assessment, provided such assessment is submitted within five (5) 

workdays after the end of the period.  This self-assessment shall address both the 

strengths and weaknesses of the Contractor’s performance during the evaluation 

period.  Where deficiencies in performance are noted, the Contractor shall describe 

the actions planned or taken to correct such deficiencies and avoid their recurrence.  

The DOE Operations/Field Office Manager, or designee, will review the 

Contractor’s self-assessment, if submitted, as part of its independent evaluation of 

the Contractor’s management during the period.  A self-assessment, in and of itself 

may not be the only basis for the award fee determination. 

 

I.138 DEAR 970.5215-3 - CONDITIONAL PAYMENT OF FEE, PROFIT, AND OTHER  

INCENTIVES — FACILITY MANAGEMENT CONTRACTS (AUG 2009) 

ALTERNATE II (AUG 2009) 

 

 (a) General.  

 

  (1) The payment of earned fee, fixed fee, profit, or share of cost savings under 

this contract is dependent upon –  

 

   (i) The Contractor’s or Contractor employees’ compliance with the 

terms and conditions of this contract relating to environment, safety 

and health (ES&H), which includes worker safety and health 

(WS&H), including performance under an approved Integrated 

Safety Management System (ISMS); and 
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   (ii) The Contractor’s or Contractor employees’ compliance with the 

terms and conditions of this contract relating to the safeguarding of 

Restricted Data and other classified information. 

 

  (2) The ES&H performance requirements of this contract are set forth in its 

ES&H terms and conditions, including the DOE approved Contractor ISMS 

or similar document.  Financial incentives for timely mission 

accomplishment or cost effectiveness shall never compromise or impede full 

and effective implementation of the ISMS and full ES&H compliance. 

 

  (3) The performance requirements of this contract relating to the safeguarding 

of Restricted Data and other classified information are set forth in the 

clauses of this contract entitled, “Security” and “Laws, Regulations, and 

DOE Directives,” as well as in other terms and conditions.  

 

  (4) If the Contractor does not meet the performance requirements of this 

contract relating to ES&H or to the safeguarding of Restricted Data and 

other classified information during any performance evaluation period 

established under the contract pursuant to the clause of this contract entitled, 

“Total Available Fee:  Base Fee Amount and Performance Fee Amount,’’ 

otherwise earned fee, fixed fee, profit or share of cost savings may be 

unilaterally reduced by the Contracting Officer. 

 

 (b) Reduction Amount. 

 

  (1) The amount of earned fee, fixed fee, profit, or share of cost savings that may 

be unilaterally reduced will be determined by the severity of the 

performance failure pursuant to the degrees specified in paragraphs (c) and 

(d) of this clause. 

 

  (2) If a reduction of earned fee, fixed fee, profit, or share of cost savings is 

warranted, unless mitigating factors apply, such reduction shall not be less 

than 26% nor greater than 100% of the amount of earned fee, fixed fee, 

profit, or the Contractor’s share of cost savings for a first degree 

performance failure, not less than 11% nor greater than 25% for a second 

degree performance failure, and up to 10% for a third degree performance 

failure. 

 

  (3) In determining the amount of the reduction and the applicability of 

mitigating factors, the Contracting Officer must consider the Contractor’s 

overall performance in meeting the ES&H or security requirements of the 

contract.  Such consideration must include performance against any site 

specific performance criteria/requirements that provide additional definition, 

guidance for the amount of reduction, or guidance for the applicability of 

mitigating factors.  In all cases, the Contracting Officer must consider 

mitigating factors that may warrant a reduction below the applicable range 
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(see 48 CFR 970.1504-1-2).  The mitigating factors include, but are not 

limited to, the following ((v), (vi), (vii) and (viii) apply to ES&H only). 

 

   (i) Degree of control the Contractor had over the event or incident. 

 

   (ii) Efforts the Contractor had made to anticipate and mitigate the 

possibility of the event in advance. 

 

   (iii) Contractor self-identification and response to the event to mitigate 

impacts and recurrence. 

 

   (iv) General status (trend and absolute performance) of:  ES&H and 

compliance in related areas; or of safeguarding Restricted Data and 

other classified information and compliance in related areas. 

 

   (v) Contractor demonstration to the Contracting Officer’s satisfaction 

that the principles of industrial ES&H standards are routinely 

practiced (e.g., Voluntary Protection Program, ISO 14000). 

 

   (vi) Event caused by “Good Samaritan” act by the Contractor (e.g., 

offsite emergency response). 

 

   (vii) Contractor demonstration that a performance measurement system is 

routinely used to improve and maintain ES&H performance 

(including effective resource allocation) and to support DOE 

corporate decision-making (e.g., policy, ES&H programs). 

 

   (viii) Contractor demonstration that an Operating Experience and 

Feedback Program is functioning that demonstrably affects 

continuous improvement in ES&H by use of lessons-learned and 

best practices inter- and intra-DOE sites. 

 

  (4) (i) The amount of fee, fixed fee, profit, or share of cost savings that is 

otherwise earned by a Contractor during an evaluation period may be 

reduced in accordance with this clause if it is determined that a 

performance failure warranting a reduction under this clause occurs 

within the evaluation period. 

 

   (ii) The amount of reduction under this clause, in combination with any 

reduction made under any other clause in the contract, shall not 

exceed the amount of fee, fixed fee, profit, or the Contractor’s share 

of cost savings that is otherwise earned during the evaluation period. 

 

   (iii) For the purposes of this clause, earned fee, fixed fee, profit, or share 

of cost savings for the evaluation period shall mean the amount 

determined by the Contracting Officer or Fee Determination Official 
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as otherwise payable based on the Contractor’s performance during 

the evaluation period. Where the contract provides for financial 

incentives that extend beyond a single evaluation period, this amount 

shall also include: any provisional amounts determined otherwise 

payable in the evaluation period; and, if provisional payments are not 

provided for, the allocable amount of any incentive determined 

otherwise payable at the conclusion of a subsequent evaluation 

period. The allocable amount shall be the total amount of the earned 

incentive divided by the number of evaluation periods over which it 

was earned. 

 

   (iv) The Government will effect the reduction as soon as practicable after 

the end of the evaluation period in which the performance failure 

occurs. If the Government is not aware of the failure, it will effect 

the reduction as soon as practical after becoming aware. For any 

portion of the reduction requiring an allocation the Government will 

effect the reduction at the end of the evaluation period in which it 

determines the total amount earned under the incentive. If at any 

time a reduction causes the sum of the payments the Contractor has 

received for fee, fixed fee, profit, or share of cost savings to exceed 

the sum of fee, fixed fee, profit, or share of cost savings the 

Contractor has earned (provisionally or otherwise), the Contractor 

shall immediately return the excess to the Government. (What the 

Contractor “has earned” reflects any reduction made under this or 

any other clause of the contract.) 

 

   (v) At the end of the contract –  

 

    (A) The Government will pay the Contractor the amount by 

which the sum of fee, fixed fee, profit, or share of cost 

savings the Contractor has earned exceeds the sum of the 

payments the Contractor has received; or 

 

    (B) The Contractor shall return to the Government the amount by 

which the sum of the payments the Contractor has received 

exceeds the sum of fee, fixed fee, profit, or share of cost 

savings the Contractor has earned.  (What the Contractor 

“has earned’’ reflects any reduction made under this or any 

other clause of the contract.) 

 

 (c) Environment, Safety and Health (ES&H).  Performance failures occur if the 

Contractor does not comply with the contract’s ES&H terms and conditions, 

including the DOE approved Contractor ISMS.  The degrees of performance 

failure under which reductions of earned or fixed fee, profit, or share of cost savings 

will be determined are: 
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  (1) First Degree: Performance failures that are most adverse to ES&H.  Failure 

to develop and obtain required DOE approval of an ISMS is considered first 

degree.  The Government will perform necessary review of the ISMS in a 

timely manner and will not unreasonably withhold approval of the 

Contractor’s ISMS.  The following performance failures or performance 

failures of similar import will be considered first degree. 

 

   (i) Type A accident (defined in DOE Order 225.1A). 

 

   (ii) Two Second Degree performance failures during an evaluation 

period. 

 

  (2) Second Degree: Performance failures that are significantly adverse to 

ES&H.  They include failures to comply with an approved ISMS that result 

in an actual injury, exposure, or exceedance that occurred or nearly occurred 

but had minor practical long-term health consequences.  They also include 

breakdowns of the Safety Management System.  The following 

performance failures or performance failures of similar import will be 

considered second degree:  

 

   (i) Type B accident (defined in DOE Order 225.1A). 

 

   (ii) Non-compliance with an approved ISMS that results in a near miss 

of a Type A or B accident.  A near miss is a situation in which an 

inappropriate action occurs, or a necessary action is omitted, but 

does not result in an adverse effect.  

 

   (iii) Failure to mitigate or notify DOE of an imminent danger situation 

after discovery, where such notification is a requirement of the 

contract. 

 

  (3) Third Degree:  Performance failures that reflect a lack of focus on 

improving ES&H.  They include failures to comply with an approved ISMS 

that result in potential breakdown of the System.  The following 

performance failures or performance failures of similar import will be 

considered third degree: 

 

   (i) Failure to implement effective corrective actions to address 

deficiencies/non-compliances documented through external (e.g., 

Federal) oversight and/or reported per DOE Order 231.1-2 

requirements; or internal oversight of DOE Order 440.1A 

requirements. 

 

   (ii) Multiple similar non-compliances identified by external (e.g., 

Federal) oversight that in aggregate indicate a significant 

programmatic breakdown. 
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   (iii) Non-compliances that either have, or may have, significant negative 

impacts to the worker, the public, or the environment or that indicate 

a significant programmatic breakdown. 

 

   (iv) Failure to notify DOE upon discovery of events or conditions where 

notification is required by the terms and conditions of the contract. 

 

 (d) Safeguarding Restricted Data and Other Classified Information. Performance 

failures occur if the Contractor does not comply with the terms and conditions of 

this contract relating to the safeguarding of Restricted Data and other classified 

information.  The degrees of performance failure under which reductions of fee, 

profit, or share of cost savings will be determined are as follows: 

 

  (1) First Degree: Performance failures that have been determined, in accordance 

with applicable law, DOE regulation, or directive, to have resulted in, or that 

can reasonably be expected to result in, exceptionally grave damage to the 

national security.  The following are examples of performance failures or 

performance failures of similar import that will be considered first degree: 

 

   (i) Non-compliance with applicable laws, regulations, and DOE 

directives actually resulting in, or creating a risk of, loss, 

compromise, or unauthorized disclosure of Top Secret Restricted 

Data or other information classified as Top Secret, any classification 

level of information in a Special Access Program (SAP), information 

identified as sensitive compartmented information (SCI), or high risk 

nuclear weapons-related data.  

 

   (ii) Contractor actions that result in a breakdown of the safeguards and 

security management system that can reasonably be expected to 

result in the loss, compromise, or unauthorized disclosure of Top 

Secret Restricted Data, or other information classified as Top Secret, 

any classification level of information in a SAP, information 

identified as SCI, or high risk nuclear weapons-related data. 

 

   (iii) Failure to promptly report the loss, compromise, or unauthorized 

disclosure of Top Secret Restricted Data, or other information 

classified as Top Secret, any classification level of information in a 

SAP, information identified as SCI, or high risk nuclear weapons-

related data. 

 

   (iv) Failure to timely implement corrective actions stemming from the 

loss, compromise, or unauthorized disclosure of Top Secret 

Restricted Data or other information classified as Top Secret, any 

classification level of information in a SAP, information identified as 

SCI, or high risk nuclear weapons-related data. 
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  (2) Second Degree:  Performance failures that have been determined, in 

accordance with applicable law, DOE regulation, or directive, to have 

actually resulted in, or that can reasonably be expected to result in, serious 

damage to the national security.  The following are examples of 

performance failures or performance failures of similar import that will be 

considered second degree:  

 

   (i) Non-compliance with applicable laws, regulations, and DOE 

directives actually resulting in, or creating risk of, loss, compromise, 

or unauthorized disclosure of Secret Restricted Data or other 

information classified as Secret.  

 

   (ii) Contractor actions that result in a breakdown of the safeguards and 

security management system that can reasonably be expected to 

result in the loss, compromise, or unauthorized disclosure of Secret 

Restricted Data, or other information classified as Secret. 

 

   (iii) Failure to promptly report the loss, compromise, or unauthorized 

disclosure of Restricted Data or other classified information 

regardless of classification (except for information covered by 

paragraph (d)(1)(iii) of this clause).  

 

   (iv) Failure to timely implement corrective actions stemming from the 

loss, compromise, or unauthorized disclosure of Secret Restricted 

Data or other classified information classified as Secret.  

 

  (3) Third Degree:  Performance failures that have been determined, in 

accordance with applicable law, regulation, or DOE directive, to have 

actually resulted in, or that can reasonably be expected to result in, undue 

risk to the common defense and security.  In addition, this category 

includes performance failures that result from a lack of Contractor 

management and/or employee attention to the proper safeguarding of 

Restricted Data and other classified information.  These performance 

failures may be indicators of future, more severe performance failures 

and/or conditions, and if identified and corrected early would prevent 

serious incidents.  The following are examples of performance failures or 

performance failures of similar import that will be considered third degree: 

 

   (i) Non-compliance with applicable laws, regulations, and DOE 

directives actually resulting in, or creating risk of, loss, compromise, 

or unauthorized disclosure of Restricted Data or other information 

classified as Confidential. 
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   (ii) Failure to promptly report alleged or suspected violations of laws, 

regulations, or directives pertaining to the safeguarding of Restricted 

Data or other classified information. 

 

   (iii) Failure to identify or timely execute corrective actions to mitigate or 

eliminate identified vulnerabilities and reduce residual risk relating 

to the protection of Restricted Data or other classified information in 

accordance with the Contractor’s Safeguards and Security Plan or 

other security plan, as applicable. 

 

   (iv) Contractor actions that result in performance failures which unto 

themselves pose minor risk, but when viewed in the aggregate 

indicate degradation in the integrity of the Contractor’s safeguards 

and security management system relating to the protection of 

Restricted Data and other classified information. 

 

 (e) Minimum requirements for specified level of performance. 

 

  (1) At a minimum the Contractor must perform the following:  

 

   (i) The requirements with specific incentives which do not require the 

achievement of cost efficiencies in order to be performed at the level 

of performance set forth in the Statement of Work, Work 

Authorization Directive, or similar document unless an otherwise 

minimum level of performance has been established in the specific 

incentive;  

 

   (ii) All of the performance requirements directly related to requirements 

specifically incentivized which do not require the achievement of 

cost efficiencies in order to be performed at a level of performance 

such that the overall performance of these related requirements is at 

an acceptable level; and 

 

   (iii) All other requirements at a level of performance such that the total 

performance of the contract is not jeopardized. 

 

  (2) The evaluation of the Contractor’s achievement of the level of performance 

shall be unilaterally determined by the Government. To the extent that the 

Contractor fails to achieve the minimum performance levels specified in the 

Statement of Work, Work Authorization Directive, or similar document, 

during the performance evaluation period, the DOE Operations/Field Office 

Manager, or designee, may reduce any otherwise earned fee, fixed fee, 

profit, or shared net savings for the performance evaluation period.  Such 

reduction shall not result in the total of earned fee, fixed fee, profit, or 

shared net savings being less than 25% of the total available fee amount.  

Such 25% shall include base fee, if any. 
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 (f) Minimum requirements for cost performance.  

 

  (1) Requirements incentivized by other than cost incentives must be performed 

within their specified cost constraint and must not adversely impact the costs 

of performing unrelated activities. 

 

  (2) The performance of requirements with a specific cost incentive must not 

adversely impact the costs of performing unrelated requirements.  

 

  (3) The Contractor’s performance within the stipulated cost performance levels 

for the performance evaluation period shall be determined by the 

Government.  To the extent the Contractor fails to achieve the stipulated 

cost performance levels, the DOE Operations/Field Office Manager, or 

designee, may reduce in whole or in part any otherwise earned fee, fixed 

fee, profit, or shared net savings for the performance evaluation period.  

Such reduction shall not result in the total of earned fee, fixed fee, profit, or 

shared net savings being less than 25% of the total available fee amount.  

Such 25% shall include base fee, if any. 

 

 

I.140 DEAR 970.5216-7 ALLOWABLE COST AND PAYMENT (OCT 2021) 

(DEVIATION) (DOE POLICY FLASH 2022-5) 

 

(a) Invoicing. 

 

(1) The Government will make payments to the Contractor per DEAR 970.5232-2, 

“Payments and advances.” The payments will only be for amounts determined to be 

allowable by the Contracting Officer in accordance with the: Federal Acquisition 

Regulation (FAR) subpart 31.2 in effect on the date of this contract; the Department of 

Energy Acquisition Regulation subpart 970.31 in effect on the date of this contract; and 

the terms of this contract. The Contractor may submit to an authorized representative of 

the Contracting Officer, in such form and reasonable detail as the representative may 

require, an invoice or voucher supported by a statement of the claimed allowable cost for 

performing this contract. 

 

(b) Reimbursing costs. 

 

(1) The Government will make payments to the Contractor per DEAR 970.5232-2, 

“Payments and advances.” The payments will only be for allowable costs. For the 

purpose of reimbursing allowable costs (except as provided in paragraph (b)(2) of this 

clause, with respect to pension, deferred profit sharing, and employee stock 

ownership plan contributions), the term "costs" includes only— 
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(i) Those recorded costs that, at the time of the request for reimbursement, the 

Contractor has paid by cash, check, or other form of actual payment for items or 

services purchased directly for the contract; 

 

(ii) When the Contractor is not delinquent in paying costs of contract performance in 

the ordinary course of business, costs incurred, but not necessarily paid, for- 

 

(A) Supplies and services purchased directly for the contract and associated 

financing payments to subcontractors, provided payments determined due will 

be made– 

 

(1) In accordance with the terms and conditions of a subcontract or invoice; 

and 

 

(2) Ordinarily within 30 days of the submission of the Contractor’s payment 

request to the Government (the Government will make payments to the 

Contractor per DEAR 970.5232-2, “Payments and advances”); 

 

(B) Materials issued from the Contractor’s inventory and placed in the production 

process for use on the contract; 

 

(C) Direct labor; 

 

(D) Direct travel; 

 

(E) Other direct in-house costs; and 

 

(F) Properly allocable and allowable indirect costs, as shown in the records 

maintained by the Contractor for purposes of obtaining reimbursement under 

Government contracts; and 

 

(iii) The amount of financing payments that have been paid by cash, check, or other 

forms of payment to subcontractors. 

 

(2) Accrued costs of Contractor contributions under employee pension plans shall be excluded 

until actually paid unless- 

 

(i) The Contractor’s practice is to make contributions to the retirement fund quarterly or 

more frequently; and 

 

(ii) The contribution does not remain unpaid 30 days after the end of the applicable 

quarter or shorter payment period (any contribution remaining unpaid shall be excluded 

from the Contractor’s indirect costs for payment purposes). 
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(3) Notwithstanding the audit and adjustment of invoices or vouchers under paragraph (g) of this 

clause, allowable indirect costs under this contract shall be obtained by applying indirect cost 

rates established in accordance with paragraph (d) of this clause. 

 

(4) Any statements in specifications or other documents incorporated in this contract by 

reference designating performance of services or furnishing of materials at the Contractor’s 

expense or at no cost to the Government shall be disregarded for purposes of cost-reimbursement 

under this clause. 

 

(c) Small business concerns. The Government will make payments to the Contractor per DEAR 

970.5232-2, “Payments and advances.” 

 

(d) Final indirect cost rates. 

 

(1) Final annual indirect cost rates and the appropriate bases shall be established in 

accordance with subpart 42.7 of the Federal Acquisition Regulation (FAR) in effect 

for the period covered by the indirect cost rate proposal. 

 

(2)  
 

 (i) The Contractor shall submit an adequate final indirect cost rate proposal to the 

Contracting Officer (or cognizant Federal agency official) and auditor within the 

6-month period following the expiration of each of its fiscal years. Reasonable 

extensions, for exceptional circumstances only, may be requested in writing by 

the Contractor and granted in writing by the Contracting Officer. The Contractor 

shall support its proposal with adequate supporting data. 

 

(ii) The proposed rates shall be based on the Contractor’s actual cost experience  

for that period. The appropriate Government representative and the Contractor shall 

establish the final indirect cost rates as promptly as practical after receipt of the 

Contractor’s proposal. 

 

(iii) An adequate indirect cost rate proposal shall include the following data unless 

otherwise specified by the cognizant Federal agency official: 

 

(A) Summary of all claimed indirect expense rates, including pool, base, and 

calculated indirect rate. 

 

(B) General and Administrative expenses (final indirect cost pool). Schedule of claimed 

expenses by element of cost as identified in accounting records (Chart of Accounts). 

 

(C) Overhead expenses (final indirect cost pool). Schedule of claimed expenses by element of 

cost as identified in accounting records (Chart of Accounts) for each final indirect cost pool. 
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(D) Occupancy expenses (intermediate indirect cost pool). Schedule of claimed expenses by 

element of cost as identified in accounting records (Chart of Accounts) and expense reallocation 

to final indirect cost pools. 

 

(E) Claimed allocation bases, by element of cost, used to distribute indirect costs. 

 

(F) Facilities capital cost of money factors computation. 

 

(G) Reconciliation of books of account (i.e., General Ledger) and claimed direct costs by major 

cost element. 

 

(H) Schedule of direct costs by contract and subcontract and indirect expense applied at claimed 

rates, as well as a subsidiary schedule of Government participation percentages in each of the 

allocation base amounts. 

 

(I) Schedule of cumulative direct and indirect costs claimed and billed by contract and 

subcontract. 

 

(J) Subcontract information. Listing of subcontracts awarded to companies for which the 

contractor is the prime or upper-tier contractor (include prime and subcontract numbers; 

subcontract value and award type; amount claimed during the fiscal year; and the subcontractor 

name, address, and point of contact information). 

 

(K) Summary of each time-and-materials and labor-hour contract information, including labor 

categories, labor rates, hours, and amounts; direct materials; other direct costs; and indirect 

expense applied at claimed rates. 

 

(L) Reconciliation of total payroll per IRS form 941 to total labor costs distribution. 

 

(M) Listing of decisions/agreements/approvals and description of accounting/organizational 

changes. 

 

(N) Certificate of final indirect costs (see 52.242-4, Certification of Final Indirect Costs). 

 

(O) Contract closing information for contracts physically completed in this fiscal year (include 

contract number, period of performance, contract ceiling amounts, contract fee computations, 

level of effort, and indicate if the contract is ready to close). 

 

(iv) The following supplemental information is not required to determine if a proposal is 

adequate, but may be required during the audit process: 

 

(A) Comparative analysis of indirect expense pools detailed by account to prior fiscal 

year and budgetary data. 

 

(B) General organizational information and limitation on allowability of compensation 

for certain contractor personnel. See 31.205-6(p). Additional salary reference information 
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is available at https://www.whitehouse.gov/wp- 

content/uploads/2017/11/ContractorCompensationCapContractsAwardedBeforeJune24.p

df and https://www.whitehouse.gov/wp- 

content/uploads/2017/11/ContractorCompensationCapContractsAwardedafterJune24.pdf.  

 

(C) Identification of prime contracts under which the contractor performs as a subcontractor. 

 

(D) Description of accounting system (excludes contractors required to submit a CAS Disclosure 

Statement or contractors where the description of the accounting system has not changed from 

the previous year’s submission). 

 

(E) Procedures for identifying and excluding unallowable costs from the costs claimed and billed 

(excludes contractors where the procedures have not changed from the previous year’s 

submission). 

 

(F) Certified financial statements and other financial data (e.g., trial balance, compilation, 

review, etc.). 

 

(G) Management letter from outside CPAs concerning any internal control weaknesses. 

 

(H) Actions that have been and/or will be implemented to correct the weaknesses described in 

the management letter from subparagraph (G) of this section. 

 

(I) List of all internal audit reports issued since the last disclosure of internal audit reports to the 

Government. 

 

(J) Annual internal audit plan of scheduled audits to be performed in the fiscal year when the 

final indirect cost rate submission is made. 

 

(K) Federal and State income tax returns. 

 

(L) Securities and Exchange Commission 10-K annual report. 

 

(M) Minutes from board of directors meetings. 

 

(N) Listing of delay claims and termination claims submitted which contain costs relating to the 

subject fiscal year. 

 

(O) Contract briefings, which generally include a synopsis of all pertinent contract provisions, 

such as: contract type, contract amount, product or service(s) to be provided, contract 

performance period, rate ceilings, advance approval requirements, pre-contract cost allowability 

limitations, and billing limitations. 

 

(v) The Contractor shall update the billings on all contracts to reflect the final settled rates and 

update the schedule of cumulative direct and indirect costs claimed and billed, as required in 

paragraph (d)(2)(iii)(I) of this section, within 60 days after settlement of final indirect cost rates. 

https://www.whitehouse.gov/wp-%20content/uploads/2017/11/ContractorCompensationCapContractsAwardedBeforeJune24.pdf
https://www.whitehouse.gov/wp-%20content/uploads/2017/11/ContractorCompensationCapContractsAwardedBeforeJune24.pdf
https://www.whitehouse.gov/wp-%20content/uploads/2017/11/ContractorCompensationCapContractsAwardedBeforeJune24.pdf
https://www.whitehouse.gov/wp-%20content/uploads/2017/11/ContractorCompensationCapContractsAwardedafterJune24.pdf
https://www.whitehouse.gov/wp-%20content/uploads/2017/11/ContractorCompensationCapContractsAwardedafterJune24.pdf
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(3) The Contractor and the appropriate Government representative shall execute a written 

understanding setting forth the final indirect cost rates. The understanding shall specify (i) the 

agreed- upon final annual indirect cost rates, (ii) the bases to which the rates apply, (iii) the 

periods for which the rates apply, (iv) any specific indirect cost items treated as direct costs in 

the settlement, and (v) the affected contract and/or subcontract, identifying any with advance 

agreements or special terms and the applicable rates. The understanding shall not change any 

monetary ceiling, contract obligation, or specific cost allowance or disallowance provided for in 

this contract. The understanding is incorporated into this contract upon execution. 

 

(4) Failure by the parties to agree on a final annual indirect cost rate shall be a dispute within the 

meaning of the Disputes clause. 

 

(5) Within 120 days (or longer period if approved in writing by the Contracting Officer) after 

settlement of the final annual indirect cost rates for all years of a physically complete contract, 

the Contractor shall submit a completion invoice or voucher to reflect the settled amounts and 

rates. The completion invoice or voucher shall include settled subcontract amounts and rates. 

The prime contractor is responsible for settling subcontractor amounts and rates included in the 

completion invoice or voucher and providing status of subcontractor audits to the contracting 

officer upon request. 

 

(6) 

(i) If the Contractor fails to submit a completion invoice or voucher within the time specified in 

paragraph (d)(5) of this clause, the Contracting Officer may- 

 

(A) Determine the amounts due to the Contractor under the contract; and 

 

(B) Record this determination in a unilateral modification to the contract. 

 

(ii) This determination constitutes the final decision of the Contracting Officer in accordance 

with the Disputes clause. 

 

(e) Billing rates. Until final annual indirect cost rates are established for any period, the 

Government shall reimburse the Contractor at billing rates established by the Contracting Officer 

or by an authorized representative (the cognizant auditor), subject to adjustment when the final 

rates are established. These billing rates- 

 

(1) Shall be the anticipated final rates; and 

 

(2) May be prospectively or retroactively revised by mutual agreement, at either party’s request, 

to prevent substantial overpayment or underpayment. 

 

(f) Quick-closeout procedures. Quick-closeout procedures are applicable when the conditions in 

FAR 42.708(a) are satisfied. 
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(g) Audit. At any time or times before final payment, the Contracting Officer may have the 

Contractor’s invoices or vouchers and statements of cost audited. Any payment may be- 

 

(1) Reduced by amounts found by the Contracting Officer not to constitute allowable costs; or 

 

(2) Adjusted for prior overpayments or underpayments. 

 

(h) Final payment. 

The Government will make final payment to the Contractor per DEAR 970.5232-2, “Payments 

and advances.” 

 

 

I.159 DEAR 970.5231-4 PREEXISTING CONDITIONS (DEC 2000) -- ALTERNATE II 

(DEC 2000) 

 

 (a) The Department of Energy agrees to reimburse the Contractor, and the Contractor 

shall not be held responsible, for any liability (including without limitation, a claim 

involving strict or absolute liability and any civil fine or penalty), expense, or 

remediation cost, but limited to those of a civil nature, which may be incurred by, 

imposed on, or asserted against the Contractor arising out of any condition, act, or 

failure to act which occurred before the Contractor assumed responsibility on 

September 1, 2024.  To the extent the acts or omissions of the Contractor cause or 

add to any liability, expense or remediation cost resulting from conditions in 

existence prior to September 1, 2024, the Contractor shall be responsible in 

accordance with the terms and conditions of this contract. 

 

 (b) The obligations of the Department of Energy under this clause are subject to the 

availability of appropriated funds. 

 

 (c) The Contractor has the duty to inspect the facilities and sites and timely identify to 

the Contracting Officer those conditions which it believes could give rise to a 

liability, obligation, loss, damage, penalty, fine, claim, action, suit, cost, expense, or 

disbursement or areas of actual or potential noncompliance with the terms and 

conditions of this contract or applicable law or regulation.  The Contractor has the 

responsibility to take corrective action, as directed by the Contracting Officer and as 

required elsewhere in this contract. 

 

 

I.161 DEAR 970.5232-2 PAYMENTS AND ADVANCES (DEC 2000) -- ALTERNATE II 

(DEC 2000), ALTERNATE III (DEC 2000) 

 

 (a) Payment of Total Available fee:  Base Fee and Performance Fee.  The base fee 

amount, if any, is payable in equal monthly installments.  Total available fee 

amount earned is payable following the Government’s Determination of Total 

Available Fee Amount Earned in accordance with the clause of this contract entitled 

“Total Available Fee: Base Fee Amount and Performance Fee Amount.”  Base fee 
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amount and total available fee amount earned payments shall be made by direct 

payment or withdrawn from funds advanced or available under this contract, as 

determined by the Contracting Officer.  The Contracting Officer may offset against 

any such fee payment the amounts owed to the Government by the Contractor, 

including any amounts owed for disallowed costs under this contract.  No base fee 

amount or total available fee amount earned payment may be withdrawn against the 

payments cleared financing arrangement without the prior written approval of the 

Contracting Officer.  

 

 (b) Payments on Account of Allowable Costs.  The Contracting Officer and the 

Contractor shall agree as to the extent to which payment for allowable costs or 

payments for other items specifically approved in writing by the Contracting 

Officer (for example, negotiated fixed amounts) shall be made from advances of 

Government funds.  When pension contributions are paid by the Contractor to the 

retirement fund less frequently than quarterly, accrued costs therefore shall be 

excluded from costs for payment purposes until such costs are paid.  If pension 

contributions are paid on a quarterly or more frequent basis, accrual therefore may 

be included in costs for payment purposes, provided that they are paid to the fund 

within 30 days after the close of the period covered.  If payments are not made to 

the fund within such 30-day period, pension contribution costs shall be excluded 

from cost for payment purposes until payment has been made. 

 

 (c) Special financial institution account-use.  All advances of Government funds shall 

be withdrawn pursuant to a payments cleared financing arrangement prescribed by 

DOE in favor of the financial institution or, at the option of the Government, shall 

be made by direct payment or other payment mechanism to the Contractor, and 

shall be deposited only in the special financial institution account referred to in the 

Special Financial Institution Account Agreement, which is incorporated into this 

contract as Appendix-. No part of the funds in the special financial institution 

account shall be commingled with any funds of the Contractor or used for a purpose 

other than that of making payments for costs allowable and, if applicable, fees 

earned under this contract, negotiated fixed amounts, or payments for other items 

specifically approved in writing by the Contracting Officer.  If the Contracting 

Officer determines that the balance of such special financial institution account 

exceeds the Contractor’s current needs, the Contractor shall promptly make such 

disposition of the excess as the Contracting Officer may direct.  

 

 (d) Title to funds advanced.  Title to the unexpended balance of any funds advanced 

and of any special financial institution account established pursuant to this clause 

shall remain in the Government and be superior to any claim or lien of the financial 

institution of deposit or others.  It is understood that an advance to the Contractor 

hereunder is not a loan to the Contractor and will not require the payment of interest 

by the Contractor, and that the Contractor acquires no right, title or interest in or to 

such advance other than the right to make expenditures therefrom, as provided in 

this clause.  
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 (e) Financial settlement.  The Government shall promptly pay to the Contractor the 

unpaid balance of allowable costs (or other items specifically approved in writing 

by the Contracting Officer) and fee upon termination of the work, expiration of the 

term of the contract, or completion of the work and its acceptance by the 

Government after-  

 

  (1) Compliance by the Contractor with DOE’s patent clearance requirements; 

and  

 

  (2) The furnishing by the Contractor of-  

 

   (i) An assignment of the Contractor’s rights to any refunds, rebates, 

allowances, accounts receivable, collections accruing to the 

Contractor in connection with the work under this contract, or other 

credits applicable to allowable costs under the contract;  

 

   (ii) A closing financial statement;  

 

   (iii) The accounting for Government-owned property required by the 

clause entitled “Property”; and  

 

   (iv) A release discharging the Government, its officers, agents, and 

employees from all liabilities, obligations, and claims arising out of 

or under this contract subject only to the following exceptions-  

 

    (A) Specified claims in stated amounts or in estimated amounts 

where the amounts are not susceptible to exact statement by 

the Contractor;  

 

    (B) Claims, together with reasonable expenses incidental thereto, 

based upon liabilities of the Contractor to third parties arising 

out of the performance of this contract; provided that such 

claims are not known to the Contractor on the date of the 

execution of the release; and provided further that the 

Contractor gives notice of such claims in writing to the 

Contracting Officer promptly, but not more than one (1) year 

after the Contractor’s right of action first accrues. In addition, 

the Contractor shall provide prompt notice to the Contracting 

Officer of all potential claims under this clause, whether in 

litigation or not (see also Contract Clause, 48 CFR 970.5228-

1, “Insurance-Litigation and Claims”);  

 

    (C) Claims for reimbursement of costs (other than expenses of 

the Contractor by reason of any indemnification of the 

Government against patent liability), including reasonable 
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expenses incidental thereto, incurred by the Contractor under 

the provisions of this contract relating to patents; and  

 

    (D) Claims recognizable under the clause entitled, Nuclear 

Hazards Indemnity Agreement.  

 

  (3) In arriving at the amount due the Contractor under this clause, there shall be 

deducted-  

 

   (i) Any claim which the Government may have against the Contractor 

in connection with this contract; and  

 

   (ii) Deductions due under the terms of this contract and not otherwise 

recovered by or credited to the Government.  The unliquidated 

balance of the special financial institution account may be applied to 

the amount due and any balance shall be returned to the Government 

forthwith.  

 

 (f) Claims.  Claims for credit against funds advanced for payment shall be 

accompanied by such supporting documents and justification as the Contracting 

Officer shall prescribe.  

 

 (g) Discounts.  The Contractor shall take and afford the Government the advantage of 

all known and available cash and trade discounts, rebates, allowances, credits, 

salvage, and commissions unless the Contracting Officer finds that action is not in 

the best interest of the Government.  

 

 (h) Collections.  All collections accruing to the Contractor in connection with the work 

under this contract, except for the Contractor’s fee and royalties or other income 

accruing to the Contractor from technology transfer activities in accordance with 

this contract, shall be Government property and shall be processed and accounted 

for in accordance with applicable requirements imposed by the Contracting Officer 

pursuant to the Laws, regulations, and DOE directives clause of this contract and, to 

the extent consistent with those requirements, shall be deposited in the special 

financial institution account or otherwise made available for payment of allowable 

costs under this contract, unless otherwise directed by the Contracting Officer.  

 

 (i) Direct payment of charges.  The Government reserves the right, upon ten days 

written notice from the Contracting Officer to the Contractor, to pay directly to the 

persons concerned, all amounts due which otherwise would be allowable under this 

contract. Any payment so made shall discharge the Government of all liability to 

the Contractor, therefore.  

 

 (j) Determining allowable costs.  The Contracting Officer shall determine allowable 

costs in accordance with the Federal Acquisition Regulation subpart 31.2 and the 
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Department of Energy Acquisition Regulation subpart 48 CFR 970.31 in effect on 

the date of this contract and other provisions of this contract. 

 

 (k) Review and approval of costs incurred.  The Contractor shall prepare and submit 

annually as of September 30, a “Statement of Costs Incurred and Claimed” (Cost 

Statement) for the total of net expenditures accrued (i.e., net costs incurred) for the 

period covered by the Cost Statement.  The Contractor shall certify the Cost 

Statement subject to the penalty provisions for unallowable costs  as stated in 

sections 306(b) and (i) of the Federal Property and Administrative Services Act of 

1949 (41 U.S.C. 256), as amended. DOE, after audit and appropriate adjustment, 

will approve such Cost Statement.  This approval by DOE will constitute an 

acknowledgment by DOE that the net costs incurred are allowable under the 

contract and that they have been recorded in the accounts maintained by the 

Contractor in accordance with DOE accounting policies but will not relieve the 

Contractor of responsibility for DOE’s assets in its care, for appropriate subsequent 

adjustments, or for errors later becoming known to DOE.  

 

 

I.163 DEAR 970.5232-4 OBLIGATION OF FUNDS (DEC 2000) 

 

 (a) Obligation of funds.  The amount presently obligated by the Government with 

respect to this contract is dollars set forth in Section B.  Such amount may be 

increased unilaterally by DOE by written notice to the Contractor and may be 

increased or decreased by written agreement of the parties (whether or not by 

formal modification of this contract).  Estimated collections from others for work 

and services to be performed under this contract are not included in the amount 

presently obligated.  Such collections, to the extent actually received by the 

Contractor, shall be processed and accounted for in accordance with applicable 

requirements imposed by the Contracting Officer pursuant to the Laws, regulations, 

and DOE directives clause of this contract.  Nothing in this paragraph is to be 

construed as authorizing the Contractor to exceed limitations stated in financial 

plans established by DOE and furnished to the Contractor from time to time under 

this contract.  

 

 (b) Limitation on payment by the Government.  Except as otherwise provided in this 

contract and except for costs which may be incurred by the Contractor pursuant to 

the Termination clause of this contract or costs of claims allowable under the 

contract occurring after completion or termination and not released by the 

Contractor at the time of financial settlement of the contract in accordance with the 

clause entitled “Payments and Advances,” payment by the Government under this 

contract on account of allowable costs shall not, in the aggregate, exceed the 

amount obligated with respect to this contract, less the Contractor’s fee and any 

negotiated fixed amount.  Unless expressly negated in this contract, payment on 

account of those costs excepted in the preceding sentence which are in excess of the 

amount obligated with respect to this contract shall be subject to the availability of-  
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  (1) Collections accruing to the Contractor in connection with the work under 

this contract and processed and accounted for in accordance with applicable 

requirements imposed by the Contracting Officer pursuant to the Laws, 

regulations, and DOE directives clause of this contract; and  

 

  (2) Other funds which DOE may legally use for such purpose, provided DOE 

will use its best efforts to obtain the appropriation of funds for this purpose 

if not otherwise available.  

 

 (c) Notices-Contractor excused from further performance.  The Contractor shall notify 

DOE in writing whenever the unexpended balance of available funds (including 

collections available under paragraph (a) of this clause), plus the Contractor’s best 

estimate of collections to be received and available during the 90 day period 

hereinafter specified, is in the Contractor’s best judgment sufficient to continue 

contract operations at the programmed rate for only 90 days and to cover the 

Contractor’s unpaid fee and any negotiated fixed amounts, and outstanding 

encumbrances and liabilities on account of costs allowable under the contract at the 

end of such period. Whenever the unexpended balance of available funds (including 

collections available under paragraph (a) of this clause), less the amount of the 

Contractor’s fee then earned but not paid and any negotiated fixed amounts, is in 

the Contractor’s best judgment sufficient only to liquidate outstanding 

encumbrances and liabilities on account of costs allowable under this contract, the 

Contractor shall immediately notify DOE and shall make no further encumbrances 

or expenditures (except to liquidate existing encumbrances and liabilities), and, 

unless the parties otherwise agree, the Contractor shall be excused from further 

performance (except such performance as may become necessary in connection 

with termination by the Government) and the performance of all work hereunder 

will be deemed to have been terminated for the convenience of the Government in 

accordance with the provisions of the Termination clause of this contract.  

 

 (d) Financial plans; cost and encumbrance limitations.  In addition to the limitations 

provided for elsewhere in this contract, DOE may, through financial plans, such as 

Approved Funding Programs, or other directives issued to the Contractor, establish 

controls on the costs to be incurred and encumbrances to be made in the 

performance of the contract work.  Such plans and directives may be amended or 

supplemented from time to time by DOE.  The contractor agrees-  

 

  (1) To comply with the specific limitations (ceilings) on costs and 

encumbrances set forth in such plans and directives;  

 

  (2) To comply with other requirements of such plans and directives; and  

 

  (3) To notify DOE promptly, in writing, whenever it has reason to believe that 

any limitation on costs and encumbrances will be exceeded or substantially 

underrun.  
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 (e) Government’s right to terminate not affected.  The giving of any notice under this 

clause shall not be construed to waive or impair any right of the Government to 

terminate the contract under the provisions of the Termination clause of this 

contract.  

 

 

I. 171  DEAR 970.5244-1 CONTRACTOR PURCHASING SYSTEM (AUG 2016) 

DEVIATION (DOE POLICY FLASHES 2013-64 AND 2015-17)  

(a) General. The Contractor shall develop, implement, and maintain formal policies, 

practices, and procedures to be used in the award of subcontracts consistent with 

this clause and 48 CFR subpart 970.44. The Contractor's purchasing system and 

methods shall be fully documented, consistently applied, and acceptable to the 

Department of Energy (DOE) in accordance with 48 CFR 970.4401-1. The 

Contractor shall maintain file documentation which is appropriate to the value of 

the purchase and is adequate to establish the propriety of the transaction and the 

price paid. The Contractor's purchasing performance will be evaluated against such 

performance criteria and measures as may be set forth elsewhere in this contract. 

DOE reserves the right at any time to require that the Contractor submit for 

approval any or all purchases under this contract. The Contractor shall not purchase 

any item or service, the purchase of which is expressly prohibited by the written 

direction of DOE and shall use such special and directed sources as may be 

expressly required by the DOE Contracting Officer. DOE will conduct periodic 

appraisals of the Contractor's management of all facets of the purchasing function, 

including the Contractor's compliance with its approved system and methods. Such 

appraisals will be performed through the conduct of Contractor Purchasing System 

Reviews in accordance with 48 CFR subpart 44.3, or, when approved by the 

Contracting Officer, through the Contractor's participation in the conduct of the 

Balanced Scorecard performance measurement and performance management 

system. The Contractor's approved purchasing system and methods shall include the 

requirements set forth in paragraphs (b) through (y) of this clause. 

(b)  Acquisition of utility services. Utility services shall be acquired in accordance with 

the requirements of 48 CFR subpart 970.41. 

(c)  Acquisition of real property. Real property shall be acquired in accordance with 48 

CFR subpart 917.74. 

(d)  Advance notice of proposed subcontract awards. Advance notice shall be provided 

in accordance with 48 CFR 970.4401-3. 

(e)  Audit of subcontractors. 

 (1) The Contractor shall provide for- 

(i) Periodic post-award audit of cost-reimbursement subcontractors at all 

tiers; and 
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(ii)  Audits, where necessary, to provide a valid basis for pre-award or cost 

or price analysis. 

(2) Responsibility for determining the costs allowable under each cost-

reimbursement subcontract remains with the contractor or next higher-tier 

subcontractor. The Contractor shall provide, in appropriate cases, for the 

timely involvement of the Contractor and the DOE Contracting Officer in 

resolution of subcontract cost allowability. 

(3) Where audits of subcontractors at any tier are required, arrangements may be 

made to have the cognizant Federal agency perform the audit of the 

subcontract. These arrangements shall be made administratively between 

DOE and the other agency involved and shall provide for the cognizant 

agency to audit in an appropriate manner in light of the magnitude and nature 

of the subcontract. In no case, however, shall these arrangements preclude 

determination by the DOE Contracting Officer of the allowability or 

unallowability of subcontractor costs claimed for reimbursement by the 

Contractor. 

(4) Allowable costs for cost reimbursable subcontracts are to be determined in 

accordance with the cost principles of 48 CFR Part 31, appropriate for the 

type of organization to which the subcontract is to be awarded, as 

supplemented by 48 CFR part 931. Allowable costs in the purchase or transfer 

from contractor-affiliated sources shall be determined in accordance with 48 

CFR 970.4402-3 and 48 CFR 31.205-26(e). 

(f)  Bonds and insurance. 

 (1) The Contractor shall require performance bonds in penal amounts as set forth 

in 48 CFR 28.102-2(a) for all fixed-priced and unit-priced construction 

subcontracts in excess of $150,000. The Contractor shall consider the use of 

performance bonds in fixed-price non-construction subcontracts, where 

appropriate. 

(2) For fixed-price, unit-priced and cost reimbursement construction subcontracts 

in excess of $150,000, a payment bond shall be obtained on Standard Form 

25A modified to name the Contractor as well as the United States of America 

as obligees. The penal amounts shall be determined in accordance with 48 

CFR 28.102-2(b). 

(3) For fixed-price, unit-priced and cost-reimbursement construction subcontracts 

greater than $25,000, but not greater than $100,000, the Contractor shall select 

two or more of the payment protections at 48 CFR 28.102-1(b), giving 

particular consideration to the inclusion of an irrevocable letter of credit as 

one of the selected alternatives. 

(4)  A subcontractor may have more than one acceptable surety in both 

construction and other subcontracts, provided that in no case will the liability 

of any one surety exceed the maximum penal sum for which it is qualified for 
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any one obligation. For subcontracts other than construction, a co-surety (two 

or more sureties together) may reinsure amounts in excess of their individual 

capacity, with each surety having the required underwriting capacity that 

appears on the list of acceptable corporate sureties. 

(g) Buy American. The Contractor shall comply with the provisions of the Buy 

American Act as reflected in 48 CFR 52.225-1 and 48 CFR 52.225-9. The 

Contractor shall forward determinations of non-availability of individual items to 

the DOE Contracting Officer for approval. Items in excess of $500,000 require the 

prior concurrence of the Head of Contracting Activity. If, however, the Contractor 

has an approved purchasing system, the Head of the Contracting Activity may 

authorize the Contractor to make determinations of non-availability for individual 

items valued at $500,000 or less. 

(h) Construction and architect-engineer subcontracts. 

  (1) Independent Estimates. A detailed, independent estimate of costs shall be 

prepared for all construction work to be subcontracted. 

(2) Specifications. Specifications for construction shall be prepared in accordance 

with the DOE publication entitled "General Design Criteria Manual." 

(3) Prevention of conflict of interest. 

 (i) The Contractor shall not award a subcontract for construction to the 

architect-engineer firm or an affiliate that prepared the design. This 

prohibition does not preclude the award of a "turnkey" subcontract so 

long as the subcontractor assumes all liability for defects in design and 

construction and consequential damages. 

(ii) The Contractor shall not award both a cost-reimbursement subcontract 

and a fixed-price subcontract for construction or architect-engineer 

services or any combination thereof to the same firm where those 

subcontracts will be performed at the same site. 

(iii) The Contractor shall not employ the construction subcontractor or an 

affiliate to inspect the firm's work. The contractor shall assure that the 

working relationships of the construction subcontractor and the 

subcontractor inspecting its work and the authority of the inspector are 

clearly defined. 

(i) Contractor-affiliated sources. Equipment, materials, supplies, or services from a 

contractor-affiliated source shall be purchased or transferred in accordance with 48 

CFR 970.4402-3. 

(j) Contractor-subcontractor relationship. The obligations of the Contractor under 

paragraph (a) of this clause, including the development of the purchasing system 

and methods, and purchases made pursuant thereto, shall not relieve the Contractor 

of any obligation under this contract (including, among other things, the obligation 
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to properly supervise, administer, and coordinate the work of subcontractors). 

Subcontracts shall be in the name of the Contractor and shall not bind or purport to 

bind the Government. 

(k) Government Property. The Contractor shall establish and maintain a property 

management system that complies with criteria in 48 CFR 970.5245-1, Property, 

and 48 CFR 52.245-1, Government Property. 

(l)  Indemnification. Except for Price-Anderson Nuclear Hazards Indemnity, no 

subcontractor may be indemnified except with the prior approval of the Senior 

Procurement Executive. 

(m) Leasing of motor vehicles. Contractors shall comply with 48 CFR subpart 8.11 and 

48 CFR subpart 908.11. 

(n) (Reserved) 

(o) Management, acquisition and use of information resources. Requirements for 

automatic data processing resources and telecommunications facilities, services, 

and equipment, shall be reviewed and approved in accordance with applicable DOE 

Orders and regulations regarding information resources. 

(p) Priorities, allocations and allotments. Priorities, allocations and allotments shall be 

extended to appropriate subcontracts in accordance with the clause or clauses of this 

contract dealing with priorities and allocations. 

(q) Purchase of special items. Purchase of the following items shall be in accordance 

with the following provisions of 48 CFR subpart 8.5, 48 CFR subpart 908.71, 

Federal Management Regulation 41 CFR part 102, and the Federal Property 

Management Regulation 41 CFR chapter 101: 

(1) Motor vehicles-48 CFR 908.7101 

(2) Aircraft-48 CFR 908.7102 

(3) Security Cabinets-48 CFR 908.7106 

(4) Alcohol-48 CFR 908.7107 

(5) Helium-48 CFR subpart 8.5 

(6) Fuels and packaged petroleum products-48 CFR 908.7109 

(7) Coal-48 CFR 908.7110 

(8) Arms and Ammunition-48 CFR 908.7111 

(9) Heavy Water-48 CFR 908.7121(a) 

(10) Precious Metals-48 CFR 908.7121(b) 

(11) Lithium-48 CFR 908.7121(c) 

(12) Products and services of the blind and severely handicapped-41 CFR 101-

26.701 
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(13) Products made in Federal penal and correctional institutions-41 CFR 101-

26.702. 

(r) Purchase versus lease determinations. Contractors shall determine whether required 

equipment and property should be purchased or leased and establish appropriate 

thresholds for application of lease versus purchase determinations. Such 

determinations shall be made- 

(1) At time of original acquisition; 

(2) When lease renewals are being considered; and 

(3) At other times as circumstances warrant. 

(s) Quality assurance. Contractors shall provide no less protection for the 

Government in its subcontracts than is provided in the prime contract. 

(t) Setoff of assigned subcontractor proceeds. Where a subcontractor has been 

permitted to assign payments to a financial institution, the assignment shall treat 

any right of setoff in accordance with 48 CFR 932.803. 

(u) Strategic and critical materials. The Contractor may use strategic and critical 

materials in the National Defense Stockpile. 

(v) Termination. When subcontracts are terminated as a result of the termination of all 

or a portion of this contract, the Contractor shall settle with subcontractors in 

conformity with the policies and principles relating to settlement of prime contracts 

in 48 CFR subparts 49.1, 49.2 and 49.3. When subcontracts are terminated for 

reasons other than termination of this contract, the Contractor shall settle such 

subcontracts in general conformity with the policies and principles in 48 CFR 

subparts 49.1, 49.2, 49.3 and 49.4. Each such termination shall be documented and 

consistent with the terms of this contract. Terminations which require approval by 

the Government shall be supported by accounting data and other information as 

may be directed by the Contracting Officer. 

(w) Unclassified controlled nuclear information. Subcontracts involving unclassified 

uncontrolled nuclear information shall be treated in accordance with 10 CFR part 

1017. 

(x) Subcontract flowdown requirements. In addition to terms and conditions that are 

included in the prime contract which direct application of such terms and conditions 

in appropriate subcontracts, the Contractor shall include the following clauses in 

subcontracts, as applicable: 

(1) Davis-Bacon clauses prescribed in 48 CFR 22.407. 

(2) Foreign Travel clause prescribed in 48 CFR 952.247-70. 

(3) Counterintelligence clause prescribed in 48 CFR 970.0404-4(a). 

(4) Service Contract Act clauses prescribed in 48 CFR 22.1006. 
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(5) State and local taxes clause prescribed in 48 CFR 970.2904-1. 

(6) Cost or pricing data clauses prescribed in 48 CFR 970.1504-3-1(b). 

(7) Nondisplacement of Qualified Workers clause prescribed in 48 CFR 22.1207. 

(8) Service Contract Reporting clause prescribed in 48 CFR 4.1705. 

(9) Minimum Wages Under Executive Order 13658 clause prescribed in 48 CFR 

22.1906. 

(y) Legal services. Contractor purchases of litigation and other legal services are subject 

to the requirements in 10 CFR part 719 and the requirements of this clause. 

 

I.173 DOE-I-2001 PERFORMANCE GUARANTEE AND RESPONSIBLE 

CORPORATE OFFICIAL (OCT 2015)  

The Contractor shall provide a Guarantee of performance from its parent company in the 

form set forth in the Section J Attachment entitled, Performance Guarantee Agreement. If 

the Contractor is a joint venture, newly formed Limited Liability Company (LLC), or 

other similar entity where more than one company is involved in a business relationship 

created for the purpose of this procurement, the parent companies of all the entities 

forming the new entity shall each provide Guarantees for joint and severable liability for 

the performance of the Contractor. In the event any of the signatories to the Guarantee of 

performance enters into proceedings relating to bankruptcy, whether voluntary or 

involuntary, the Contractor agrees to furnish written notification of the bankruptcy to the 

Contracting Officer. Notwithstanding the provisions of this Clause, the Government may 

contact, as necessary, the single responsible corporate official identified below, who is at 

a level above the Contractor and who is accountable for the Contractor regarding 

Contractor performance issues:  

Name: [Name]  

Position: [Position]  

Company/Organization: [Company/Organization]  

Address: [Address]  

Phone: [Phone]  

Email: [EMAIL]  

 

Should the responsible corporate official change during the period of the Contract, the 

Contractor shall promptly notify the Contracting Officer in writing of the change.  

 

(End of Clause) 

 


